
 
Parks & Recreation Department 

To: Mayor Wiley, Fairway City Council 

CC: Kathy Axelson, City Administrator/City Clerk 

From: Nathan Nogelmeier, Director of Parks & Recreation 

Date: 10/6/2016 

Re: SIM Legacy Agreement 

As discussed at the Finance Committee meeting, the Shawnee Indian Mission Foundation 

approved the Endowment (now called “Legacy”) agreement at their September meeting with 

only minor changes to the document.   

 

Staff recommends approval of the Legacy Agreement with the Shawnee Indian Mission 

Foundation.   

  

 

 

 

 

N E A L E  P E T E R S O N  P A R K  A N D  F A I R W A Y  P O O L         F A I R W A Y  C I T Y  H A L L  
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LEGACY FUND AGREEMENT 
BETWEEN 

THE CITY OF FAIRWAY, KANSAS 
AND THE 

SHAWNEE INDIAN MISSION FOUNDATION 
 
 
 
THIS AGREEMENT (“Agreement”) is made this ________ day of ___________, 2016, between the CITY 

OF FAIRWAY, KANSAS, a political subdivision of the State of Kansas, (the “City”) and the SHAWNEE 

INDIAN MISSION FOUNDATION, a Kansas not-for-profit corporation, (the “Foundation”), to create a fund 

as describe below.  All persons and organizations making contributions to this Fund shall be bound by the 

terms of this Agreement. 

 

1) NAME OF FUND.  The name of the fund created hereby is the Shawnee Indian Mission Legacy 

Fund (the “Legacy Fund”). The Legacy Fund is being created pursuant to that certain Memorandum 

of Understanding between the City and the Foundation dated ______________, 2016 ("MOU") and 

this Agreement shall be interpreted in accordance with the terms of the MOU.    

 

2) PURPOSES.  The purposes of the Legacy Fund are to:  (A) fund the development and 

enhancement of the Site in conjunction with a "Master Plan" developed through collaboration 

among the City, the Foundation and the KSHS in carrying out the terms of the MOU and the MOA; 

and (B) pay for the reasonable and necessary programming and  operating expenses of the 

Shawnee Indian Mission State Historic Site ("Site") including, but not limited to, Routine 

Maintenance (as defined in that certain Memorandum of Agreement between the Kansas State 

Historical Society ("KSHS") and the City dated April 28, 2016("MOA")) at the Site;  

 
3) DISTRIBUTIONS.  The income and principal of this Legacy Fund shall be used for the purposes 

stated above.  There shall be no obligation to maintain the principal so long as the income and 

principal are used to carry out the purpose set forth in Section 2 above.  The parties acknowledge 

that the KSHS, as the owner of the Site, is to pay for the Non-routine Maintenance (as defined in 

the MOA) as well as other costs at the Site and that this Legacy Fund is not created for the purpose 

of eliminating the obligations of the KSHS pursuant to the MOA or as owner of the Site.  

Recommendations for distributions used to carry out the purposes set forth in Section 2 above shall 

be made by the City and facilitated by the City employee who is supervising the Site, presently the 

Director of Parks and Recreation.  In order to carry out the obligations of the City under MOA, the 

City is authorized to make distributions from the Legacy Fund for the purposes set forth in Section 

2 above, provided that the City shall provide the highest ranking officer of the Foundation then 

serving with prompt notice of such expenditures and whenever possible shall allow for the consent 

of the Foundation, to be made by the highest ranking officer then serving, and such consent of the 

Foundation shall not be unreasonably withheld.  The parties contemplate that the City may be 

reimbursed for documented expenses made by the City for reasonable and necessary operating 

expenses, including Routine Maintenance at the Site, pursuant to the MOA, that were paid for with 
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City funds and not otherwise reimbursed or repaid.  Either the City employee then supervising the 

Site or the highest ranking officer of the Foundation then serving may make additional 

recommendations for distributions related to improvements at the Site provided that doing so will 

not adversely impact the Legacy Fund's ability to fulfill its purpose set forth in Section 2A.  Such 

additional distributions shall only be made with a majority approval of both the Fairway Governing 

Body and the Foundation. 

 

4) INVESTMENT.  The assets of this Legacy Fund shall be invested according to the investment and 

spending policies established by the Foundation's Board of Directors and the City's Governing 

Body.  The assessment of charges to support investment and administrative costs will be made 

against the income of this Legacy Fund. The investments of the Legacy Fund may be invested in 

common with the other investments made by the parties, so long as the Legacy Fund funds receive 

their pro rata share of earnings and gains on any common investments, net of their pro rata share 

of expenses. 

 

5) CONTRIBUTIONS. The Legacy Fund shall accept contributions at any time from any source, 

with an initial goal of raising $5,000,000.00 for the benefit of the Site as outlined herein.  The 

Foundation shall be responsible for making all written acknowledgements or communications to 

donors with respect to donations received by the Legacy Fund, as contemplated by the MOU.  

 
6) OWNERSHIP.  The Legacy Fund shall be owned and managed jointly by the City and the 

Foundation.  The Legacy Fund may be reported as a component or asset of the Foundation to the 

Internal Revenue Service and to any state agencies.  Should the City cease to manage the Site, 

the City will remove itself as a party to this Agreement and should the Foundation cease to be a 

public charity described in Section 501(c)(3) of the Internal Revenue Code of 1986, as amended 

(the "Code") or to no longer have as its purpose the promotion or protection of the Site, then the 

Foundation will remove itself as a party to this Agreement. Should either party terminate the MOU 

or this Agreement, said party shall remove itself as an owner of the Legacy Fund.  In all events the 

parties shall act in the best interests of the Site in the interpretation of this Agreement and the 

carrying out of the terms of this Agreement.  

 
7) CONTINUITY OF THE FUND AND VARIANCE POWER.   

(a)  The Parties hereto acknowledge that the Legacy Fund is subject to the Variance Power 

described in Treasury Reg. Sec. 1.170A-9(f) (11)(v)(B)(1) that interprets the Code.  It is 

intended that this Legacy Fund continue in perpetuity or until such time as the charitable 

purpose of this Agreement, in reasonable judgment by the Foundation's Board of Directors and 

the City’s Governing Body, shall become unnecessary, incapable of fulfillment, or inconsistent 

with the charitable needs of the Site.  In any of such events, the party desiring to terminate this 

Agreement will provide thirty (30) days advance written notice to the other party of its desire to 

terminate this Agreement.  

(b) If the Foundation ceases to be a public charity described in Code Section 501(c)(3), or no 

longer has as its purpose the promotion or protection of the Site then the assets of the Legacy 
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Fund, after making provision for payment of any liabilities properly chargeable to the Legacy 

Fund, shall be distributed to the City.  

(c) If both parties choose to mutually terminate the Agreement, the parties shall disperse the assets 

of the Legacy Fund, after making provision for payment of any liabilities properly charged to 

the Legacy Fund, to an entity whose purpose is to support the SIMSHS. 

 

IN WITNESS WHEREOF, the City and the Foundation have caused this Agreement to be executed by 

themselves or their duly authorized officers, as of the day and year first above written. 

 

CITY OF FAIRWAY: 

 

BY:_____________________________    ______________________________ 

Jerry Wiley, Mayor       Witness 

 

 

SHAWNEE INDIAN MISSION FOUNDATION: 

 

BY:  ____________________________   _______________________________ 

Nancy Wallerstein, Chairman     Witness 

 

 


